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DECLARATION OF COVENANTS AND RESTRICTIONS

FOR CRESTA HOMEOWNERS' ASSOCTATION

THIS DECLARATIORN OF COVENANTS AND RESTRICTIONS {"Declara-
tion®}, dated Janvary 1, 1983, 15 made by ESTANCIA PRIMERA
DEVELOPMENT, a California partnessnip and Joe Ann Hoover {jeintly

reterred o hereln as “"Declarant®), with reference to the

following:
RECITALS ¢
A. Declarant is the owner at"‘-’i‘racc J* {("Tract I") of

ESTANCIA PRIMERA, a planned residential comnunity as detlnedlln
Planned Residentisl Communlty Zonlng Ordinance 1581-3 of the City
ot SAﬂtﬂ.Fe. New Mexlco. Tract J fs more fully deseribed in thac
Lertnin plat of Estancia Frimera, Phase 1-A, recorded in the
oftfice of the Clerk of Santa Fe County, New Mexico, on October
21, 1981, in Plat Book 107, page 22 ff.

B. Declarant has ceused Tract J to be subdlvided into
Ewenty-four (24) Lots, in accordance with the approved final
development plaé for Estancls Primera, Phase -4, together with
tract common area and community common area, all as reflected on
that certain final plat, whlch has been recorded in the cffice of
the Clerk of Santa Fe County, MNew Mexico, on Oxrober 21, 1861,

at Santa Fe « a8 Document No, 486 ,756.
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Tract J, as 6o subdivided, and the lots therein ("Propecty®), and
as established under Planned Hesidential Community Zoning
Ordinance 1981-3 of the City of Santa Fe, New Mexlco, I8 the
speciflc real property which is sebject to this Declaration.

e Declarant intends to establish the covenants, restric-
tions, terms and conditions contained herein as a general scheme
for the management af the Property in erder to enhance and pro-

tect the value, desirability and attractiveness of the Properey

and all subsequent development thereon for the benefit of
Declarant and all owners thereof.

B, Declarant has incoarporated the CRESTA HOMEOWNERS®

ASSOCIATICN ([®"Asscciation®) under the laws of this state in corder
to administer, enforce and achieve the purposes of this

Declaratlon and to satisfy the reguirements of the City of Santa
Fe,

Ex Capitalized terms not defined elsewhere herein ace

defined or referred to in Article II hereof.

3y DECLABATION

HOW, THEREFORE, Declarant hereby declares that the Fropezty
i3 and shall be owned, held, transferced, sold, conveyed, encum=
bered, used, occupled and improved subject to the covenants,
conditions, restrictions, easements, charges, and liens herein—
after set forth or referred to. This Declaration is ;st;biished
to further a plan for the Improvement and sale of the Property,
and the individual lots within the boundaries of the Property,
and for the purpose ot_enhancinq the wvalue, desirabjlicy and

attractiveness of the Property and évery part therecf. All of
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the covenants, conditions, restrictlions, casements, charges, and
liens contained or refecred to hereln are squitable servitudes
and shall run with the title ko the real Property subject hereto
and every part therecf, and shall be binding upon and inure to
the benefit of all parties having or acqguicting any fight, title
or interest in any pocticn of the Froperty.,

Declarant hereby delegates and assigns to the Assoclation the
malintenance and adﬁinxszratinn of the Tract Common Area and the
right aﬁd obligation to administer and enforce this Declaration,
to exercise the management responsibilities and other rights and
duties specified herein or hereafter delegated to it, to collect
astsessments and disburse funde for the benefit of the Property,
and to promote the recreation, health, Gafety and welfare of all
owners and resldents thereof; provided, howewver, that vpon de=
fault by such Asscclatleon with Fespect to any of its obligations
under this Declaratlon, Declarant expresaly acknowledgus the
residual rlght of the Estancia Primera Community Service Assoc-
Clation ("Master Assocciation®) to pertorm such obligations in
.accnrdunce with the terms and conditions of that certain Declaca-
tion of Covenants and Restrictlons recorded la the office of the
Clerk of Santa Pe Counkty, New Mexico, on January 8, 1982, in Book
433 at pages 614 through 660 and any amendments thereto {"Master

Declaration®).
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ARTICLE I

1.1 Covenants and Restrictions of Master Ascoclarion Blnding

on _the Property,

Declarant hereby affirms and declares that all
of the terms and conditions of the Master Declaration shall appl

: §

to the Froperty and all portions thereaf. 7o the extent that

there ls any conflict between the terms and condivions of the
Master Declaration and this Declaration, then the more
restrictive provision shall prevail,

ARTICLE II

DEFINITIONS

2.1 Incorporatlion by Reference. All definitions contalned

in Artlcle I of the Master Declaratisn are hereby incorporated by

teference, to be supplemented by the following definitions,

2.2 Declarant, For purposes of thls Declaration, the term

Declarant shall mean Estancia Frimera Development and Joe Ann

Hoower, acting jolntiy. Declarent has all rights and dutles of a

Peclarant until such time as all lats within the Property have

been sold to chird parties.

2.3 Asgsoclatien. For purposes of thisg Declaration, the term

Assoclation shall mean the Cresta Romeowners' Assocliation,

The
Asscclation L# 4 Tract Assocciation and a Local Assoclation within
the meaning of the definitions referred to inm Section 2.1, and

shall have all rights, dutles, powers and responsibilities which

are specified in this Declaration, its Asticles of Incorporation

and ity By=-laws. v
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2.4 Master Association. For purposes of this Declaracion,

the term Master Asscclaclon shall mean the Estancia Brimera
Communlty Services Asscclation and {ts successors and assigns,
The Master Association ls the Community Asscciation under the

definitions referred to Iin Section 2.1.

2.5 [fract Common Area. For purposes of this Declaration,

the term Tract Common Area ehall mean all of che Property, save
and except the twen;y~fou: (28] lots reflected on the final plat
theresf. Tract Common Area Includes all privete streets within
the Property and is subject to Buch easemencts of uvse and
malntenance as are reserved or provided for on the final plat. &
copy of the final plat showing the lots and Tract Common Areas is
attached hereto as Exhible A.

ARTICLE Il

POWERS AND DUTIES COF

HOMECWNERS " ASSOCIATION

3.1 Pavers and Duties of Asscciatlon. The Association shall

have all the powers of a nonprofit corporation crganized under
;he laws of the State of New Mexico. The associatlon shall have
the power to do any and all acts that are suthorized, regquired or
permitted under this Declaration and any and all acts that may be
reasonable and necessary for, or Incidental te, the exercise of
aily express powers and dutles granted to the aasoc{niinn. With=
out limiting the generality of the foregcing, the Association

shall have the following powers and dutles whlch, unless

expressly provided otherwise, shall be exerclsed by its Board of

£l
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Birectors or by such committevs, persons or agents expressly
Cesignated by 1%s Board of Dicrectors,

[a) Management and Masilntepsnce. The Assoclation shall

malntain, manage, operate, replace and gepair the Tract Common
Area and all fecilities and improvements located theresn and all
personal property acguired by the Associaticn.

(b) Leecal General Assessments, The Assoclation shall

determine, levy, collect, and enforce all Local General

ABSessments pursuant to Article V.

{c) Hight of Entry, The Assoclation and lts agents and
representatives shall have the power and right to enter upon any
portion of the Property, to the extent necessary, without llabi-
lity to any Owner ot Occupant, for the purpose of enforcing any
of the provieions of thls Declaratfion or for the purpose of
pecforming malntenance and repalr duties imposed herein on the
Assocclation, Such right of entry upon lots owned by Owners other
than Declarant shall be exercised 50 as to interfere as little as
rfeasonably possible with possession, use and enjoyment of such
?ortian and shall be preceded by reasonable notice whenever the

cirgumstances permic,

(@} Right of Enfarcement. The Association, in its own

name and on its own behalf or on behalf of any Owner or Ownecs
who consent, shall have the power and authority te commence and
malntaln legal or equitable acticns or pProceedings sto, recover
damages or to restraln and enjoin any actual or threatened breach
of any provision of this Declaration or to enforce any such pro-

vision by mandatory injunction or otherwise,
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[e} Delegation of Duries., The Asscelation shall have

the right o delegate any of lts powers wnder this Declaration.

{€} Inpsurance. The assccistion whall contract for aad

malntaln such polley or policies of insurance as may be regulred
to protect the interests of the Assoclation and fts Members,

{f) Taxes. The Asseclation snall pay any real and
personal property taxes and other charges assessed agalnst the
Tract Cormon Ares ér any facllities ar inprovements lecated
thereon, unless the same are separately assecsed to the Owners.

{9} Rules. The Aszscclatlon may, frem tlwe to time,
subject to this Declaration, adopt and enforce reles and regula=-
tlons pertalning to the management, Gperation, and use af the
Tract Common Afea and any facilities and improvements theceon and
&ny other scbject within the jurisdicrion of the Assoclation,

- ARTICLE IV

TRACT COMMON AREA

4.1 .Establishment af Tract Common Arva. The Tract Common

ﬁ:ea 18 defined in Section 2.5 of this Ueclaration and is

teflected on the final plat of the Froperty. Upon Declarant's

conveyance of any Lot within the Froperty to one or more Owners,
Declarant shall also convey an undivided one=twenty-fourth
(«041666]) interest in the Tract Commoen hrea, in fece simple,
provided that the ownership of such an undlvided interest may not
be severed from ownershlp of the Lot ltself, and that all subge-
guent conveyances of such Lot shall be coupled with a conveyance
of the undilvided interest in the Tract Common Area. Declarant

shall have such easements of use with respeckt to the Tract Comron
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Area ad are teflected on the final plat of the Property, for -

purposes of malnteining utility systems, or the right of the

Assoclation or Master Assoclatlon to periorm such tasks as may be

tequired to malntain stable and adeguate drainage of the
¥ropecty.

4.2 Ouner's Easement of Use. Subject to the provisions of

Secticn 4.1, every Owner shall have a right and easement of

enjoyment in and to the Tract Common Area,

4.3 Liability of Owners for Danage. Each Owner shall be

liable for all damage to Tract Common Area caused by such Owner,
his invitees, licensees or tenants.

ARTICLE V¥

ASSESSMENTS

5.1 Agreement to Pay Assessments; Creation of Lien and

Obligation. By acceptance aof & deed for his reapective Lot, each
Owner heceby covenants and agrees to pay to the Agsociation all

Local General Assessments to be established and collected as

provided hereln., The lien for the £irst such Assessment shall

sttach a3 of the commencement date provided in Section 5.5(b).
All of the Assessments, together with interest a2t ten peccent

(10%] per annum, costs and reasonable attorneys' fees shall be

both: {a] a charge on the land and a continuing lien on the Lot

against which each such Assessment is made; and {b), the perscnal
obligation of the Owner of such Lot at the time the Assessment
bucazme due and payable. If more than one person or entity is the

Owner of a Lot, ths persocnal obligation to pay each such assess=

pent shall be joln€ and several.

T S TR L S N e Bt
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o Owner may exempt himself from

5.2 Ho Walver by Bon-Use.

payment of Assesiments by walver of the use or enjoyment of all
or any portion of the Tract Common Area ©f by walver of the use
or enjoyment @f, or by abandonment of his Lot.

£.3 Purpose of Aszeusments, The Asseusments shall be used

exclusively for the following putposes: {a) to promote the
tecreation, health, safety and welfare of the Members; (b) to
meet the expenses, lncluding. but pot limited to the improvement,
malntenance and cpezation ol the Tract Common Area, thereby pre-
serving and enhancing the value of the Property as a whale for
the beneflt of all Owners thereof; and (¢} to accomplish the
purposes, perform the dutles and exercise cthe powers of the )
Association as provided herein.

5.4 Subordination of Lien, The lien for Local General
Assessments shall be subordinate to the llens of first mortgages

or flrat deeds of trust on the assesced Lots,

5.5 . Local General Assessment. The Local General Assessment

shall be an annual assessment flxed and levled by the Assoclation
in an amount based upon the estimated expenses, payable In
quarterly instailments, or as determined by the Assoclatlon,

ta) HMethod of Determining Assessment. Prlor to the

beglnning of each flscal year, the Association shall pIepare a
budget of the total estimated operating expenses of the
Assoclation for said fiscal year, The budget shali a;tlmatu all
expenses, based upon the actual services to be undertaken by the
Assoclatlion, aﬁd each Owner shall be assessed a proporticnate

share of the total required, devermined as follows: Lot Nos. 8,
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3, 11, 12, 1) through 24, which front on a private street [PaBeo
Cresta) shall sclely bear the costs of wmalntaining that private
Gtreet, as indicated on "Exhiblt A" in additlon te a propor-
ticnate shate of the general assesements. Lot Nos. 1 through 7
and 10, which frant on public streets, shall solely bear &
Proportionate share of the general assesements, and pot be
Tequlied to participate in the maintenance of Paseo Cresta.

(b} Date of Commencement of Local General

Assessments, 'The first annual Local General Assessment for the

Froperty subject to this Declaration shall commence on the first

day of the month following recordation of this beclaration, and

annually thereafter,

{c) Obligation of Declarant. Until such time as all

Lots have been sold by Declarant to third parties, Declarant
shall be responsible for paying the excess of the amount aof any
actuel expense incurred by the Associatlon over the amount of
Assoclation funds available to meet such expense.

5.6 Effect of Non-Payment of Assessments; Remedies of

Communlity Assoclation. Any hAssessment, lIncluding any (nstallment

thereot, which is not paid when due shall be dellnguent and shall
bear interest from the date of delinguency at the rate of ten
percent [10%) per annum. In the event of a default or defaults
in payment of any Assessment, and in additicn to any other ceme-
dies herein or by law provided, the Association m;y'enfcrce each

such obligation as follows,
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fe) Lawsait. The hssozietlon may commence a suit op

Bulig at law b enforce such wnllgation. Any Yodgrnent rendezed
in any such sctlon ehall include & sum for reascnable atwarneys’

fees and couts,
=) Koripe of Clair cf Lien. Within thirty (30) days
after the dellnguency of any ASsesslent, the Assoclation Ghall
give a notler to the defaulting Owner which shall identify che
ALBeBsahent, The date Gf the delingeency, the amount of the
delinguency, and the Lnterest charge tar such dellnguency, and
thall make a demand for payment Sherwof,

If such delinguency and
intereat is not paid within ten (10} days after the effeccive
date of delivery of sech notlce, the Assoclation may elegt to
Eile a Notice of Claim of Llen against the Lot of such dellnguent

Ouner, Such Notice of Clain of Lien whall stated {1} the name

=

of the delinguent Cwner; (23 a description ©f the Lot sgainst
which the clalm of lien {& made; (3] the amount clainmed to be dun
and owingy (4] that & claim of llen b made bty the Association
ﬁuruuaﬁt to che provisblons abf thig Declaratlon) and, (%) that a
Tlen L5 clialmed against said described Lot in an amount egual to
the amaunt of the stated delinguency, plus lpnterest and SELofa
neys' fees, together with the ancunt of any further delingeencies
incurzed by such Owner, Any such Hotlce of Claim of Lien shall
be signed and acincwledged bty an authorized officer of the
husoclation and shall be recorded in the Office of the Cleck of
Santa Fe County, bew Mexico, EBach delinguency shall conatitute a
seFura:é Casis for a claim of lien, Any lien irposed ander ehus

Section 5.6{b) may be foreclused by the Assaciation in accordance
¥

L 4
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with the procedures for foreclosure of a mortgage under New

Mexleo law.

{c) fCering of Lien. Upon the timely curing of any

default for wiich a Notice of Claim of Lien was filed by the
Association, officers of the Apsoclation are hereby suthorized to
record an eppropriate release of such Notice, upon payment by the
defaulting Owner of a reasonable fee, to be determined by the

Assoclatlon, to cover the gost of preparing and £iling or

recerding such release.

{8) Additional Rights and Remedtes, The AssesSsméent

liens and the rights to foreclosure and sale hereunder shall be
in additicn te and not In substitution of all other rights and
remedies which the Associatlon and lts assigns may have hereunder
and by law, including a sult to recover a money judgment for
unpald Assessments as provided in Sectlon 5.6(a).

le] Delegation and Walver of Cwners. Each Owner hereby

vests in and irrevocably delegutes to the Assocclation or ite duly
avthorized representatives the right and power to bring all
;ctiana at law or equity and lien foreclosures, whether judici-
aliy or by the power of sale or otherwise, agalnst any Owner for
the collection of delinguent Assessments as provided herein, and
hereby expresaly walves any objectlon to the enforcement of thelpy

chligation to pasy Assessments in accordance with the provislons

of this Declaration. v

$5.7 HRights of First Mortoaqees and First Trust Deed

Holders. Rach holder of a first mortgage lien aor first Deed of

Trust llen on a Lot that comes into possession of such Lot by

12
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lts development and improvement work on the Property. In addi-
tlon, Declarant reserves the rlght to continue to use the
Pioperty and any sales offices, model homes, slgns and parking
Bpaces located on the Property in [ts efforts to develop and
market portions of the Property. This Section may not be amended
without the prior written consent of Declarant, All righta of
either Declarant hereunder are fully as;ignahle to merchant
builders acguiring Lots from Declarant.

ARTICLE VIII

i

<

RI OF INSTITUTTONAL LENDERS AND PUBLIC AGENCIES

8.1 Interest Subject to Lender's Rights., It is anticipated

that part or all of the Lots may be financed or the loans there-
for insured or guaranteed for the Owners through speclal
agencled, suoch &5 the Federal Mortgage Agencles and others. The
interest of the Assoclation and each of the Owners (other than
Declarant) is and shall be subject to and subordinate to the
tules, fegulations and regquirements of such agencies purchasing,
insuring or guaranteeing mortgages or deeds of trust for Fortions
of the Property, as amended from time to time, Notwlthstanding
prior acquisition of title to any portion of the Property by any
Owner, amendments to this Declagation shall be binding upon all
Owners and the Association,

B.2 Access to Finunciai Records, Institutlonal Lenders

holding first mortgages or deeds of trust on Lots within the
Froperty sball, upon written reguest to the Assoclation, be
entitled to inspect the books and records of the Assocliation

during normal business hours, to receive a copy ©of an audited
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financial statement of the Associaticn (the cost of the audit to
be at the expense Of sald Institutional Lenders) or, in the
alternative, to recelve &n asnnusel financial statement of the

Assoclatlon prepacred In accordance with standard accounting

practices.

8.3 Marice to lLenders., Institutional Lenders holding flrst
mortgages or deeds of trust on Lots within the Property that have
Flled weitten nocice of same with the Association shall be en-
titled to: ({a) written notice of all meetlngs of the Assoclation
and the right to designate a representative to attend all such
meetlngsy (b} written notice of any material amendment to this
Declazation, the Bylaws or Articles of Ipcorporation.

ARTICLE IX

TERM, AMENDMENTS , DECLARANT'S RIGHTS

9,1 Term of Declaration. The covenants, condltions and

festrictlons of this Declarstion shall run with and bind the
Property ang every part thereof, and shall lnure to the benefit
of ..imd shall be enforceable by the Assocliation or any Owner, his
respective legal representatives, helres, sBuccessors and assigns,
for a term of fifty-flve (55) years Erom the date this Declara=-
tion Is recorded, aftver which time they shall he autocmatically
extended for successive pericds of ten (10} years each, unless an
instrument in wrlting, signed by at least seventy=five percent
(75%) of the Owners, has been recorded within the yeac preceding
the beginning of any such ten-year period agreeing 1o tercinate

or revise this Declaration.

L3
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8.2 Amendment Procedure. This Declaratlon may be amended at

cay time by the affirmative vote of the Cwners of Elxteen (16} of
the twenty-four (24) Lots In the property, provided that no such
amsnément mey contravene the purposes or Intent of the final
development plan for the Property,

$.2 Rights of Declarant. For so long as the Declarant shall

own any portion of the Property, lts rights and interest shall
not be prejudiced b§ any amendments to thia Declaration, the
Actlcles of Incorporation or the Bylaws (unless Declarant gives
its prior wrltten consent) which have been the followlng effects:

(a) Discriminate er tend to discriminate agalnaet
Declarant's rights as an Owner,

{8} Change the Definitleons in Article II in & manner
which alters Declarant's rights or status.

fc) Alter previocusly recorded or wriktten agreements
with publlc or quasi-public agencies or utilities with respect to
easements and rights-of=-way,

(d) Alter the basis for assessments, as provided in
Article v,

{e¢) Alter the provisions of the use rescrictions met
forth in Article VI.

[£] Alter the Ceclarant's easement rights, as provided

in Arglecle WII.

(3} Alter the Declarant's rights provided under this
Rericlke TX.
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ARTICLE X

MISCELLANEOUS PROVISIONS

1G.1 Contralling Law. This Declaration shall Le construsd
and enforced accarding to the laws of the State of New Maxlco.

ig.2 Successors {n Interest. Thic Declarakion aball be

binding upon and inure to the benefit of the Owners, their heirs,
personal representatives, asslgns or other successers in interese

whaktsoever,

10.3 Severabllity. TIf any provision of this Declaration
should be held invalid or unenforceable, such holding shall not
affect the other provisicns hereof, and this Declaration shall
therecupon be construed and enforced in accordance with ite valld
and enforceable provislons.

10.4 Headings., The headlngs and captions herein are

provided for reference and convenience only.

1G.5 Gender and Number, Except where otherwise clearly

indicated by context, the masculine and neuter genders shall
ingclude the feminine and neuter, the gingular shall include the

plural, and vice~versa.

"!-i.

EXECUTED this day of FiHeros + L8y,
DECLARANT
ESTANCIA PRIMERA DEVELOPMENT

Byt New Mexico Resources
Properties, Ltd.

By: —Communigue, Inec.
s y

;
:Jt:—.-;:’_' et

Jay A. Wexler, Fresident

17
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; ACKNOWLE DGEMMNT y
q.
.'\
STATE OF CALIFORNIA )
R, -

!
CCOUNTY OF SAN DIEGOD )

The foregoing Declaration was acknowledged before ma this i/éz
day of Ju'gr? s L983, by Jay A. Wexler, the Presicdant of

Compunique, Inc., on behalf of sald corporation,
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Notatry P::ablic
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ACKNOWLE DCGEMENT

gg/&‘v‘w
STATE OF CRETMOTEFIA
ST AL )
COUNTY OF SAaR=

i

The foregoing Noclaration was acknowledged before me this

day of {dgr.ls 1983, by Joe Ann Hoover on behalf of New Mexico

Resources Propertles, Ltd.

p L R
F i 7 ! ol
_ (A 1‘1' ";{f:{uat' E
Notary Publig 4 ‘

My commission explrems:
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